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STATE OF MAINE SUPERIOR COURT
YORK. s CIVIL ACTION
DOCKET NO. CV-t16- 11

THE GENTLE WIND PROJECT,
etal.

Plaintiffs,

JUDY GARVEY. etal..

Defendans.
MEMORANDUM OF DEFENDANTS JAMES BERGIN AND
JUDY GARVEY IN OPPOSITION TO PLAINTIFFS MOTION /A LIMINE
TO EXCLUDE CONSENT DECREE
I their motion i fimine, Plaintiffs seek to exclude any reference at trial - cither
by way of documentary or testimonial evidence — 1o the Consent Decree and Order dated

August 15, 2006 in the case of Stare of Maine, er al.v. Gentle Wind Project. et al., York

County Superior Court Docket No. CV-06-221. The Consent Decree containg express

admissions by Plaintffs that they violated Maine’s Unfair Trade Practices Act, 5

MRS.A. § 207, by making false representations concerning the health benafits of
healing instruments” sold by Plaintiff Gentle Wind Project (“GWP") and concerning the
Scientifc testing of such products. The Consent Decree and Order afso contains express

admissions that Plaintiffs breached their fiduciary duties relating 1o the record keepi

and finances of GWP. Contrary to Plaintif"s argumen that these admissions should be
excluded cither on the grounds of relevance or Me R Evid. 403. Plaintffs admissions are

directly rela

cd and, therefore, highly relevant to their claims against Defendants James



 and Garvey™ and the counterelaims of Bergin and

Bergin and ludy Garvey (“Ber

Garvey against Plaindfts. Although such evidence is indeed prejudicial to Plaintif's

case. the prejudicial effect of highly probative evidence is nat grounds for exclusion. The
motian in imine should be denied.

DISCL

N

I this action, Plainifts assert claims against Bergin and Garvey for defamation
tortious interference with advantageous relationships, intentionl and negligent infliction
of emational distress and invasion of privacy based on the publication by Bergin and

Garvey of u number of sttements, including that: (1) GWP is a “mind-cantrol cult whose

products are “snake oil at best, dangerous at worst ...” (21 Plaintiffs are “intentionally
misrepresenting the nature andior effectivencss of Gentle Wind products for material

ain™ and (3 Plaintifs arc “egaging in or causing the misappropriation of Gentle Wind

funds.” Amended Complaintar® 1. Bergin and Garvey have asscrted counterclaims for
invasion of privacy and intentional infliction of emorional distress relating to falsc and
defamatory statements made by Plaintiffs concerning Bergin and Garvey

Plainiffs’ mosion in fimine correctly anticipates that, a tial. Bergin and Garvey
will offer testimony and evidence relating to the Cansent Decree, including the
admissions made by Plaintifs thercin. The request for entry of the Cansent Decrec was
signed by the State and by each of these Plaintiffs. Plainiffs admit in the Consent

Decree, and among other things, that it was they who misrepresented the health bencfits

of their healing instrument products, and it was they who misrepresented the nature and

effectiveness of the products for material gain



Exidence is relevant if it has “any tendency to make the existence of any fact that
is of consequence to the determination of the action more ar less probable thar it would
be without the evidence ™ Me R.Evid. 401, 1 is difficult to conceive of evidence that is

more highly relevant to this case than the admissions made by Plantiffs that they violated

Maine’s Unfair Trade Practices Act, 5 M.R.S.A. § 207, by making false representations

concerning the health benefits of GWP products and concerning the scientific testing of

such products. Such evidence directly contradicts GWP's claims against Bergin and

Garvey i this case and tends to supportthe aflegations made by Berein and Garvey
concerming GWP, specifically that GWP isa cult whose products are snake oi” an that
Phaintffs intentionally misrepresented the nature andoreffectvencss of Gentle Wind

productsfor materia gain. In additon. such evidence may also be relevant to Plinifs”

ttrial in denying these and other allegations made by Bergin and Garvey

eredibility

conceming Plainiffs and GWP.
‘The admissions by Plaintiffs thet they breached their fiductary dutics relating o

and finances of GWP are highly relevant 10 the alicgedly defamatory

the record keeping
statements by Bergin and Garvey that Plaimiffs are "engaging in or causing the
misappropriation of Gentle Wind funds.™ Evidence concerning the misappropriation of
funds and fauly bookeeping and record keeping is lso highty relevant to Plainiffy
damages. Likewise, such evidence may be refevant o Plaintifs” credibility at tial in
denying these and other aliegations conceming Plaintifs and GWE.

The crux of Plaintffs” Rule 403 argument i this case is tht the Consent Dectee

and admissions are prejudicial to Plaintifss in this case Although Plaintiffs are correct



that such evidence is in fact prejudicial to them, they completely misconstrue the purpose

of Rule 403 in attempuing 10 use it 1o exclude this cvidence. Rule 403 provides for

exclusion of relevant evidence only when the probative value of the evidence is

“substantially outweighed by the danger of unfair prejudice.” As the Law Court found in

State v. Hur, 360 .24 525,05 (Me. 1976)
It should be emphasized that prejudice. in this context, means more than
simply damage to the opponent’s cause. A party”s case is ahvays damaged
by evidence that the facts are contrary 1o his contentions: but that cannot be
eround for exclusion. What is meant here is an unda tendency to move
the ribunal to decide on an improper basis. commanly. though no alays,
an emational one

See also Field & Murray, Maine Evidence a1 102 (2000 Ed.j. Plainuff's
admissions and the Consent Decree will certainly damage Plaintff's cause, but

there is no wnfir prejudice from this highly probative evidence.

CONCLUSION

WHEREFORE, Plaintiffs motion in fimine should be denied
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